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BEFORE THE
POLLUTION CONTROL EEARINGS BOARD
STATE OF VASKINGTON

PCHB Nosy, 77-13 and 77-129

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

IN THE MATTER OF
CUMMINGS BOAT COMPANY, INC.,

Appellant,
V.

PUGET SOQUNID AIR POLLUTION
CONTROL AGENCY,

Respondent.
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This matter, the appeal of two $250 civil penalties issued

[
[

te appellant for the alleged violations of Section 9.15(a) of

[-—
&)

respondent's Regulation I, came before the Pollution Control

-
LI

Hearings Board, W. A. Gissberg, Chairman (presiding), Dave J.

p—t
W

Mooney and Chrais Smith at a formal hearing in Tacoma on

—
i

November 4, 1977.

—
[=>]

Appellant appeared through its attorney, Kenneth S. Kessler;

—
)

respondent appeared through its attorney, Keith D. McGoffin.

[# 2]

Heving heard the testarony, having exarined tae exhibits,
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an¢ paving corsidereé tne contenzions of the parties, trhe Pollution
Cortrol Kearings Board makes these
FIKNDINMGS OF FACT
I
Pursuvant to RCI" 43.21B.260 respondent has filed a certified
copv of 1ts Regulation I and amendments thereto which we notice.
IT
Appellant, Cumraings Becat Company, Inc., 1s 1n the business
of boat building and repair at 1ts location on 3017 Ruston Way an
Tacoma. Appellant does not process pleasure boats, but confines
1ts activities to large commercial and government boats.
III
Appellant has been cited for two previous violations of
Section 9.15(a) of Regulataion I in 1975 for which appellant was
assessed one civil penalty in the amcunt of $50.00. After the
!flrSt viplation, appellant was civen a copy of respondent's
"Giicelines for Abrasive EBElasting" which described methods to
mirmrim_ze the “chances of causing violations" of Regulation I.
The materials used 1n appellant's abrasive blasting operation
118 copper slag from the Tacoma Smelter. Such material can be
used once witnout breaking up and 1f so used, 1s satisfactory for
meeting the requirerments of the foregoing Guidelines.

Iv

On April 11, 1977 vhile driving along Ruston Vay, respondent's
;1lrsoector observed airborne dust 1n appellart's yard. Upon further
inssclgation, the ainspector cane upon an open 70 Zoot wide by

FI>3L FINDINGS OF FACT,
COWCLUSTONS CF LAW AND ORBER 2
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’120 foot long "shed" 1ir whicihi appellant's erployees were cleaning

a 20' x 30' barge hull by abrasive blasting. The resulting dust,
which the inspector assured contaired particles of rust, paint;

and abrasive materrals, entered the outdoor atrosphere through open
Cdoors 1n the shec. Thereafter, appellant vas i1ssued a notice of
violation from wvhich followed the assessment of a $250 civil penalty
for causing or permitting "dust becoming airborne from abrasive

blast cleaning of barge hull."

v

On August 18, 1977 while draiving along Ruston Vay, respondent's
insoector noticed dust rasing 20 to 30 feet i1in the air from abrasive
plast cleaning of two 75' x 17' boats in an open area. The inspector
assumed that the dust observed contained rust, paint, and small
particles of abrasive materials. Although appellant's operators
were sultably protected, there were no control techniques used to
confine dust and prevent 1ts entry into the atmosphere. Appellant

was 1ssued a notice of violation for "sandblasting barge hulls without

Itaklng precautions to prevent partaiculate matter from becoming

|

larrborne" from which followed a $250 civil penalty for "sandbliasting
Lpe:atlon.“

VI

Section 9.15(a) of Regulation I makes :t unlavful for any

|
p
L
i

preent such matter from becoming airborne. Section 3.29 provides
|
“or a civil penalty of up to $250 per day for each violation of

erson to cause or permit particulate matter to be "handled,

ran~sported or stored” without taking reasonable precautions to

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 3
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Reculaticn I.
VII
Respondent's inspector considers that total enclosure of

poallant's abras:ive blasting would constitute such reasonable

T}

recaution which could prevent the irnstant violations. Appellant,

'O

on the other hand, 1s most concerrned about the cost of building
such an enclosure for the large vessels 1t services, the safety of
1ts erzloyees, and compliance with regulations from other agencies.
On “re dates of +the instant violations, no precautions were taken
to prevent particulate matter from becorming airborne.
VITI
aAny Conclusion of Law which should be deemed a Finding of Fact
1s hereby adopted as such.
From these Faindings, the Pollution Control Hearings Board
cores to these
CORCLUSIONS OF LAW
I
The Board has jurisdiction over the persons and over the
subject matter of this proceeding.
l IT
"F'andled" within the meaning of Section 9.15(a) means "to
jcortrol, direct, to deal with, to act upon . . . ." Black's

[
Layv- Dactionary (4th ed. 1968) p. 845. See Webster's Third New

b=t

™

(B

. z2rnational Dzcticnary (1971) p. 1027. Thus appellant, by
!

cortrolling, directing, dealang viath, and acting upon the paint

Iand rust particles on the harge hull, "handled" particulate matter.
|
| FI:\AL FINDINGS OF FACT,

COXCLUSIONS OF LAW AND ORDER 4
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!Further, such particulate matier, when airborne, need not leave
:property boundaries because the gravamen of a violation of
Section 9.15(a) i1s that no reascnable precautions vere taken to
prevent particulate matter from becorming airborne. Appellant's
contertions contrary to the foregoing are vithout merit.

III1

Appellant's motion to dismiss on the ground that the notice

iOf violation and notice of civil penalty are inaccurate, having

|
iused the term "sandblasting" rather than "abrasive blasting,'’

fox
example, 1s not well taken. The notaion can only be directed to the
IAugust 18, 1977 incident where the term "sandblasting" was used.
Appellant had an opportunity to seek clarification of the
notice through pre-hearaing procedures. WAC 371-08-145. Further,
the respondent's evidence was received without objection and the
notices can be deemed to be amended to conform with the proof.
iCR 15¢(b). Fainally, appellant does not claim surprise or prejudice,
nor has 1t requested a continuance to enable it to meet the evidence.
Iv
Appellant violated Section 9.15(a) of Regulation I on

Aprail 11 and August 18, 1977 by causing particulate matter

.including rust and paint particles to be handled without

‘taking reasonable precautions to prevent them fror becoming
i

;alrborne. The penalties are reasonable in amount and should
!Je affirred.
v
Zny Finding of Fact which should be deemed a Conclusion of

!Law 15 hereby adopted as such.

FINAL FPINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 5
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i rom these Conclusions the Pollution Control Fearings Board

enters this
ORDER
Tne two $250 caivil penalties are affirred.
CATED this :{7[_31 day of \ZZE{hfleﬁgtj , 1977,

HEARINGS EOARD

POLLUTION CONT

77

Vo, GISSEERG, Cnarrran

CHRIS SMITH, Member

TINDINGS OF FACT,
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10 | Tnls matter, the appeal of two $250 civil penalties issued

11 teo appellant for the alleged violations of Section 9.15(a) of

[
1w

respondent's Regulation I, came before the Pollution Control

13 Yearings Board, W. A. Gissberg, Chairman (pres-ding), Dave J.

1+ ooney and Chras Smith at a formal hearing in Tacoma on

!9 |vovember 4, 1977.

16' Ropellant appeared through 1ts attorne:", Kenneth S. Kessler;
1

ti ::espondent apveared through its attorney, heith D. llcGoffin.
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TN war —E_? 57



[ I

w oo =1 O v W

10
11
12
13
14
15
16

17

-2 1=
[ 5] t

[R]
-1

anc r#-ing co~sidered tre conterticms ©I the parties, the Pollution

Cor=rol hearings Board makes tnese

")
9!
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FINDINGS OF
I

Dursuant to RCUT 43.21B.260 respondent has filed a certified
copy of 1ts Regulation I and arendrnents thereto which vve rotice.

1T

ropellant, Cummings Boat Corpzany, Inc., is 1n the business
of osoat building and repair at ats location on 3017 Ruston Way in
Tacoma. Appellant does not process pleasure boats, but confires
1ts accivitlies to large commercial and governnent boats.

III

Appellant has been cited for two previous violations of
Section 9.15(a) of Regulation I i1n 1975 for wvhich appeliant was
assessed one civil penalty 1in the amount of $50.00. After the
first wviolation, appellant was given a copy of respondent's
"Gaidelines for Abrasive Blasting" which describesd methods to
mir-mi1ze the "chances of causing violations" of Regulation I.

Tne Taterialis used 1n apoellant's abrasive blastirg operation
1s copper slag from the Tacoma Srelter. Such material can be
used once witnout breaking up and 1f so used, 1s satisfactory for
—eezipg the regquirerents of the foregoing Guicdelires.

Iv

r

i'ay, respcndant'!

O~ April 11, 1977 vhile draiv:irg along Rusten s
113»ector observed airkorre dus:i 1n appellant's yard. Upon further

- =sticatio», the arspector came unor an open 70 Zoct waide by

P17 ~L FINDII'GS OF FACT,
CONTLULSTONS OF LAW AMD ORDER 2
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27 Zcot lorc "sheza" 1ir whicn appellant's erployees were cleaning
2 23' x 22' barge hull by abrasive blasting. The resulting dust,
" hxcn the i1nspector assured contaired particles of rust, paint,
arZ akbras:ive naterials, entered the outdoor atrosphere through open
Zoors in +he shed. Thereafter, apoellant uwas issued a notice of
‘20_ation fron vhich followed the assessment of a $250 civil penalty
.Zor causing or permitting "dust becoming airborne from abrasive
~last cleaniny of barge hull.”

v
i On Acgusi 18, 1977 whale driving along Ruston Vay, respondent's
|'ns;ec:or noticed dust rising 20 to 30 feet in the air from abrasive

clast cleaning of two 75' x 17' boats ain an open area. The inspector

v

ssu~ed that the dust observed contained rust, paint, and small

b

r-icles of abrasive materials. Although appellant's operators

"

-rare suitably protected, there were no control technigues used to

confina dust and prevent 1ts entry into the atmosphere. Appellant

~ak%-ng precautions to prevent particulate natter from becoming
Zrrzorre” Zrom vwhich followed a $250 civil »2ralty for "sandblastuirg
|
VI
Saction 2.15(a) of Regulatiorn I makes -t unle ful for any
£=r3on to cause or permit particulate matter to be "handled,
<rz-spcrted or stored" without taking reasonzable precautions to
gresrent such »atter from becoming airborne. Section 3.29 provides
Ior 2 civil pe=nalty of up to $250 per day Icr each violation of

LDINnGs OF FACT,
5 OF LAW AND DRDER
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~2s 1ssuedé a notice of violation for "sandblasting barge hulls without
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VII
R=spondent's inspector considers that total enclosure of
apc2llant's abrasive blasting would constitute such reasonable
orecauzion which could prevent the instant violations. Appellant,
on he other hand, is rnost concerned about the cost of building
lsucs a= enclosure for the large vessels 1t services, the safety of
l

1ts eroloyees, and compliance with regulations from other agencies.

On —re dates of the i1nstant violations, no precautions were taken
|

!
~0 »revent particulate matter from bescoring airborne.

VIII
A~y Conclusion of Law which should be deemed a Finding of Fact
1s her=by adopted as such.
From these Faindings, the Pollution Control Hearings Board
coma2s tTo these
CONCLUSIONS OF LAW

I

| Tne Board has jurisdiction over the persons and over the

‘sukzect ratter of this proceeding.

|

l I1
! "tandled" within the meaning of Section 9.15(a} means "to
I
:

cor=Zrol, direct, to deal with, to act upon . . . . Black's

La. Dictionary {(4th ed. 1968} p. 845. &Sese Webster's Third New

In=z=rirztional Dictionary {1971} p. 1027. Thus appellant, by
conzreclling, directing, dealing viith, and acting upon the paint

'a1Z ruct rarticles on the karge hull, "handled” particulate matter.

I".AL TIWDIKNGS OF FACT,
COICLJSIONS OF LAl AND ORDER 4
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Twrthar, sucn marticulate matter, 1en airkorns, neeé not leave
oroperty boundaries because the gravaren of a violation of

Sectaicon 9.15(a) 1s that no reasconable preca:otions were taken to
orzvent particulate matter from becoming a-rborne. Appellant's

| -
contertlons contrary to the feorecoing a

M

e vithout nmerit.

' I1I
' Appellant's motion to dismiss on the ground that the notice

of wviolataion and notice of cavil penalty are inaccurate, having

n -

ased the terr "sandblasting" rather than "ebrasive blasting," for
sexzample, 1s not well taken. The rotion car only be directed to the
Augast 18, 1977 incident where the term "sandblasting” was used.
Appallant had an opportunity to seek clarification of the

lnotlce through pre-hearaing procedures. WAC 371-08-145. Further,

‘the respondent's evidence was received without objection and the
|
I

notices can be deemed to be amended to conform with the proof.

CR 15tb). Finally, appellant does not clain surprise or prejudice,

0or has 1t requested a continuance to enable it to reet the evidence.
v

Eopellant violated Secticr 9.15(a) nf Reculatior I on
,=bril 11 and Aaugust 18, 1977 by causing particulate matter
l

~rcluding rust and paint particles to be handled waithout
|

zaking reasorable precavtions *o prevent ther fror bacoring
ziroorne., Tre penalties are reasonable i1n arournt and should
~2 ZEf_r—ad.

v

~~y Finding of Fact whica should pe dezmad a Conclusion of

—2%w 1t hereb adopted as such.
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| Trom trese Conclusions the Pollution Control lKearings Board

ORDIZR
~“ne two $250 civil penalties are aiIfirred.
; T %é
SATED this '] = day of i Ea s , 1977.

| POLLUTION

CEHEARINGS BOARD
% ,4‘&,“

V.. A~ Gi3SLLRG, Cazirran

CERIS SMITH, Membear

(I XI5 CF FACT,

ICC: C.SI0NS OF LAl
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